THE SPECTER OF EXPLOITATION:
Special Concerns in Representing

the Diminished Client

There is not much more drastic an estate plan-
ning event than a parent’s decision to disinherit a
child in favor of another. Often, there is a valid
and legitimate reason. Few doubt that we are free
to give our assets to whomever we please, When
the parent is elderly, disabled, diminished or re-
liant upon others for care, the question as to
whose decision is actually being put into effect is
areal one.

Tinancial exploitation of the elderly population
is sadly too common. Studies have found the
prevalence to range from 12% in one study to as
much as 50% in another study’ Whatever the
true rate of exploitation is amongst our suscepti-
bie population, we, as legal practitioners, face a
practical struggle: are we supporting the manip-
ulation of our susceptible clients, or are we sim-
ply assisting our clients to accomplish their
legitimate, albeit quirky, estate planning objec-
tives? Sometimes, only a lawsuit, post mortem,
will test whether we chose the right path. If we
are critical about the circumstances, document
our procedures, and pay attention to the true
identity of the client, lawsuit or not, justice should
prevail.

Competing jurisprudence speaks of the compli-
cations we face when we represent a client with
diminished capacity. For instance a Massachu-
setts Court stated that “An attorney owes fo a
client, or a potential client, for whom the drafting
of a will is contemplated, a duty to be reasonably
alert to indications that the client is incompetent
or is subject to undue influence and, where indi-
cated, to make reasonable inquiry and a reason-
able determination in that regard. An attorney
should not prepare or process a will unless the at-
torney believes the testator is competent and free
from undue influence™ On the other hand, a
Florida Court applauded an estate planner who
supervised the execution of a death bed codicil
under suspicious circamstances: “fwle are con-
vinced that the lawyer should have complied as

nearly as he could with the testator’s request,
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should have exposed the true situation to the
court, which he did, and should have then left the
matter to that tribunal to decide whether in view
of al the facts surrounding the execution of the
codicil it should be admitted to probate™

Unfortunately, the phenomenon of Ainancial ex-
ploitation is far too complicated to be easily
solved by legislation. “It is widely recognized that
it is difficult, even for experienced professionals,
to distinguish an unwise but legitimate financial
transaction from an exploitive transaction re-
sulting from undue influence, duress, fraud or
fack of informed consent™® Our Ohio Rules of
Professional Conduct (“ORPC™, joined with a
good dose of common sense, provide a reason-
able guide in situations where we are representing
the elderly or mentally diminished person. The
most televant sections are those that deal with (1)
“diminished capacity” {ORPC 1.14), {2) “con-
flicts of interest” (ORPC 1.7), and, those
dealing with competence® (ORPC 1.1).
These rules, when viewed together,
form a framework that get to the
heart of the problem we, as at-
torneys, face in representing
the elderly population, These
tenets help an attorney deter-
mine the identity of a client and
the factors surrounding the es-
tate planning objective so as to
permit us to objectively docu-
ment the circumstances in the
event that later questions arise.

A certain line of inquiry in ques-

tionable planning circumstances
(those involving unnataral disposi-
tions) would be whether the client is di-
minished. ORPC 1.14 at comment 6
gives us some guidance: “In
determining the ex-
tent of clients
dimin-
ished
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capacity, the lawyer should consider and balance
such factors as: the client’s ability to articulate
reasoning leading to a decision; the substantive
fairness of the decision; and the consistency of
the decision with the known long-term commit-
ments and values of the client. In appropriate cir-
cumstances, the lawyer may seek guidance from
an appropriate diagnostician” While ORPC 1.14
requires the lawyer to maintain as normal a rela-
tionship with the client as possible, Ohio Courts
have repeatedly admonished or sanctioned at-
torneys for not taking greater efforts to protect
clients suffering from a diminished capacity

Having deposed a score of attorneys in estate
planning related matters, one thing is certain: it is
not so easy to incorporate these rules into daily
practice. One lawyer in deposition described the
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limits of his ability to discern whether his client
was suffering from a diminished capacity:

¢ T have come to learn that clients in my 23
years of practice don't often tell you everything
that you would like to know about them, No. 1.
No. 2, Prm not a medical doctor, I am not able to
assess someone’s medical condition all that well
T know often times medical doctors who have
certain specialties in geriatric medicine some-
tines differ as to a person’s mental capacity. S0,
I'm not in a position, often times, as well as Id
like to be, to determine someone’s tental capac-

ity

Persons suffering from medical conditions such
as Alzheimer’s or Dementia can sometimies mask
their condition. Yet a deeper inquiry into their
circurnstances wili demonstrate delusional beliefs
or faulty memoties. Therefore, we are required
to be competent in our inquiry and assessment.
We have to ask the hard questions of our client

in a safe and independent setting,

We should {1) understand the nature of our
client’s relationships with family and beneficiar-
jes, (2) understand the details of a preexisting es-
tate plan and asset titling, (3) understand the
veason for the new planning, (4) if we are new
counsel, learn why old counsel is not being con-
sulted, (5) be aware of our client’s medical cir-
cumstances and living/care arrangements, and
(6) focus on factors that make up the test for
competence and “red flags” used to detect undue
infiuence.

‘The inquiry is hard enough when our client is
longstanding and is acting independently of po-
tential beneficiaries. If, however, the client is
being assisted in many areas of living, the ethical
conundrum increases. ORPC 1.14 (b) allows us
to consult with individuals, including family
members, to protect a client and assist the client

in completing legitimate objectives” On the

other hand, ORPC 1.7 at comment 1 speaks to
the importance of loyalty and our independence
of judgment: “[njeither the lawyer's personal in-
terest, the interests of other clients, nor the de-
sires of third persons should be permitted to
dilute the lawyer's loyalty to the client” There-
fose, a lawyer is prohibited from representing a
client if “[t]here is a substantial risk that the
lawyer’s ability to consider, recommend, or carry
out an appropriate course of action for that client
will be materially limited by the lawyer's respon-
sibilities to another client, a former client, or a
third person o by the lawyer’s own personak in-
terests”®

These issues are very real. One lawyer whom I
questioned eventually admitted he never spoke
to his demented client about a change to her trust
that he was drafting. The lawyer had a good and
longstanding relationship with his client’s son,
and indeed, had previously represented his son
on other matters. So, when the son approached
hirn about a change to his mother’s trust that re-
duced another childs inheritance, ke did not con-
sider it a problem. To compound the issue, the
amendment was executed with the aid of the son,
and outside the presence of the attorney, pre-
venting retiable documentation to defend an
undue influence challenge. If our job is to protect
our clients, then we owe a duty to be independ-
entand aware: “A disinterested attorney could be
expected to pick up cues, even fairly subtle cues.
.. Ifthe attorney has developed an interest in the
matter, financial, personal or otherwise, there isa
risk that the attorney will not pick up those cues™

Prudence would suggest that the more involved
we, as estate planning lawyers are with the bene-
ficiary of the client’s financial plan, the more we
risk failing to notice subtle cues of exploitation
because of a subtle conflict. Sometimes, these
ethical conundrums can not be avoided, but
when they exist, the right course is to pay atten-
tion, document the objective circumstances, and
use our common sense and experience to do that
which we were trained: protect and put into effect
our clients legitimate planning objectives. ®

Adam M. Fried is a Partner at Reminger Co., LPA. He
can be reached at afried@reminger.com.
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sions with (he lawyer when necessary to assist i the representation. The
presence of such persons generally does notaffect the applicabifity of theat-
torney-client evidentiary privilege. Nevertheless, the lawyer must keep the
client'sinterest foremast and, except for protective action authorized under
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decisions on the client’s behalf”

BORPC 1.7(aX2).
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